lative condition.  Witness Calihan confirms that the rib was
undercut and there was a one to two foot "void" under the rib.
There was also a loose roof bolt.

Witness Christensen could see that the rib had pulled away
from the top.

Discussion

The obvious physical condition of the rib was essentially
agreed to by all witnesses.  These conditions cause m? to con-
clude that the rib at this switch area was unstable and not
adequately supported.  For these reasons I concur in MSHA' s
position that a violation occurred.

Emery argues that it had taken substantial measures to
secure the rib with bolts and mats.  Further, it had been stable
and solid for over a two-year period (Tr. 229-230).  I disagree.
The unstable condition described by the inspector and witness
Tucker had clearly existed for a long period of time.  This was
not a "judgment call" as contended by Emery.  About a year before
the MSHA inspection, witness Tucker's safety committee recommend-
ed to the mine foreman that the rib be checked*

The contest of Order No. 2503819 should be dismissed.

Conclusions of Law

Based on the record and the factual findings made in the
narrative portion of this decision, the following conclusions of
law are entered:

1.  The Commission has jurisdiction to decide this case.

2.  Contestant failed to meet its burden of proof in WEST
86-35-R and WEST 86-36-R.

3.  Contestant's conduct constituted an unwarrantable
failure to comply with the regulation.

4.  The contests filed herein should be dismissed.

ORDER

Based on the foregoing facts and conclusions of law, I enter
the following order:

1.  The contest filed in WEST 86-35-R is dismissed.

2.  The contest filed in WEST 86-36-R is dismissed.

9398).  Jones
